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bound thereby, notwithstanding any information he may have given the 
agent. N. Y. L. Ins. Co. v. Fletcher, 117 U. S. 519; Maier v. Fidel. L. Ins. 
Assn. 24 C. C. A. 239; Ins. Co. v. G. V. Bldg. Assn. 183 U. S. 308; Cleaver 
v. Traders' Ins. Co. 65 Mich. 527; Johnson v. Dak. F. & M. Ins. Co. 45 
N. W. 799; Ins. Co. v. Franklin, 40 N. J. Law 568; FitzmauHce v. Mut. 
L. Ins. Co., 84 Tex. 61. To evade the former rule in those jurisdictions in 
which it prevails, the insurance companies have adopted the expedient of 
having the applicant agree that the person filling out the application shall 
not be deemed to be the agent of the company. The effect and validity of 
such an agreement is the controlling question in the principal case. The 
court cites no direct authority for its holding that the stipulation is void as 
against public policy, and it is believed that the New York decisions do not 
afford a precedent. A similar state of facts was presented to the supreme 
court of that state in O'Ferrall v. Metro. L. Ins. Co., 22 App. Div. 498, and 
it was held that the company, by its conduct, had waived the provision in 
regard to agency. Judge Hatch remarked, in the course of his opinion, how- 
ever, that "the provision comes dangerously near to offending against the 
requirements of a sound public policy." See also U f hiied\. Germania F. 
Ins. Co. 76 N. Y. 419. Nothwithstanding these cases, the decision seems to 
be opposed to the decided weight of authority in New York. Bernard v. Ins. 
Co. (1897), 14 App. Div. 142; Kabocw. Ins. Co., 21. N. Y. St. Rep. 203; 
Rohrback v. Germania F. Ins. Co. 62N. Y.47; Alexanders. G. F. Ins., 66 N. 
Y. 464; Allen v. Ins. Co. 123 N. Y. 6. The case finds more support in the 
decisions of other courts. Upon an identical state of facts the Illinois court 
reached the same result by a different method. It held that the question of 
agency was one of fact and open to inquiry regardless of the agreement. 
Royal Neighbors v. Boman, 177 111. 27 (1898), as did the supreme court of 
Tennessee;^, of P. v. CagMll, 99 Tenn. 28. See also F. & C. Co. v. Oehne 
(1900), 94 111. App. 117; LeBellv. Norwich U. Ins. Co. (1900), 34 N. Bruns- 
wick 515. The weight of authority seems to be that any agreement that the 
agent taking the application shall be deemed to be the agent of the insured, 
will not have effect to change the fact: Ins. Co. v. Sammons, 110 111. 166; 
Ins. Co. y.Bell, 166 111. 400; Rosencrans v. Ins. Co. 66 Mo. App. 352; Ins. 
Co. v. Cusick, 109 Pa. St. 157; II Am. & Eng. Encyc. Law 334. Express 
statutes to this effect have been passed in several states. Joycb on Ins. vol. 
1, sec. 511, Cases holding to the contrary are: Wood v. Ins. Co., 126 Mass. 
316; Ins. Co. v. Stevens, 9 Allen 332; F. Assn. v. Hogwood, 82 Va. 342; 
Hubbard v. Ins. Co., 80 Fed. 681; Grace v. Ins. Co., 16 Blatch. 433: Ins. 
Co. v. Murley, 5 Ont. App. 290, and New York cases above. Some attempt 
has been made to distinguish between cases in which the agency stipulation 
first appeared in the policy, and thoss in which it was made a condition in the 
application. Ins. Co. v. Myers, 55 Miss. 500; Mnfg. Co. v. Ins. Co., 2 So. 
Dak. 26; Kanusalv. L. Assn., 31 Minn. 17. The matter is ignored in the 
great majority of cases, and no distinction is made. See New York and 
Massachusetts cited above. 

Limitation of Actions — Amendment of Plbadings. — The plaintiff's 
petition in an action was fatally defective, because it did not recite a foreign 
statute under which the action was brought. To supply this defect an amend- 
ment, reciting the statute, was filed. The statute of limitations had run 
before the amendment was made but had not run when the petition was filed. 
Held, that the filing of petition and service of summons was a commencement 
of suit within the meaning of the statute of limitations. Louisville and 
Nashville R. Co. v. Pointer's Adm'rs. (1902), — Ky. — , 69 S. W. 1108. 

The question was: When a petition fails to state a cause of action, does 
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an amendment, supplying the defect, introduce a new cause of action? The 
holding in this case answers this question in the negative, and seems to be in 
harmony with the spirit of both the reformed procedure, which is liberal in 
the matter of amendments, and the statute of limitations. In the recent case, 
M. R. & T. Ry. v. Bagley, — Kan. — , 69 Pac. 189, the court, with strong 
dissent, takes a contrary position on equivalent facts. It has some support 
in Railroads. Campbell, 170 111. 163, 49 N. E. 314, and Johnston v. District 
of Columbia, 1 Mackey (D. C.) 427; but the principal case seems to be in 
accordance with authority in other code states. Webb v. Hicks, 125 N. C. 
201, 34 S. E. 395; Simpson v. Railroad, 66 Ala. 85; Ellison v. Ga. R. R., 87 
Ga. 691; Lustig v. Railroad, 65 Hun, 547; Railroad v. Foster, 78 Tenn. 351; 
Railroad v. Cox, 145 U. S. 593. 

Limitation of Actions — Bankruptcy. — A schedule accompanying a debt- 
or's petition in bankruptcy, included two claims, barred by the statute of 
limititations. Held, that the debtor, by including the claims in the schedule, 
waived his right to rely upon the statute of limitations as a defense. In re 
Gibson (1902), — Ind. Ter. — , 69 S. W. Rep. 974. 

This doctrine is not supported by authority and is clearly against the 
modern theory, that statutes of limitations are statutes of repose. It contro- 
verts the rule, that a mere acknowledgment of the existence of a debt barred 
by the statute of limitations is not sufficient to remove the bar. The old cases, 
Bryarv. Willcocks, 3 Cow.(N. Y.) 159; Kohnstamm v. Foster, 28 How. Prac. 
273; Stuart v. Foster, 18 Abb. Prac. 305 and In re Hertzog, Fed. Cas. No. 
6433, support the doctrine of the principal case but the court cited no authority. 
A bankrupt asks discharge because he is unable to pay his debts. It would 
therefore seem in reason, that the very nature of the proceedings rebut, rather 
than raise, the presumption of such a new promise as will toll the statute. 
The following cases are pointedly opposed to the principal case : In re Har- 
din, Fed. Cas. No. 6048; In re Kingsley,VtA. Cas. No. 7819; In reResler, 95 
Fed. Rep. 804, 2 A. B. R.602; In re Lipman, 2 A.B. R.46; Hidden v. Cozzens, 
2 R. 1. 401, 60 Am. Dec. 93; Christy v. Flemington, 10 Penn. St. 129, 49 Am. 
Dec. 590, Richardson v. Thomas, 79 Mass. 381, 74 Am. Dec. 636. 

Master and Servant — Liability of Party for procuring Breach 
of Contract. — A and B were rival dealers engaged in the manufacture and 
sale of stoves. C was the traveling salesman of A, under contract to give his 
exclusive services to the sale of A's goods. B with knowledge of the con- 
tract between A and C and for the purpose of injuring A's business secretly 
engaged C to sell B's goods though still traveling for A. C thus took up the 
sale of B's goods to the damage of A and without A's knowledge or consent. 
Upon discovering the facts A brings this suit for damages. Held: That no 
action would lie against B. Brown Hardware Co. v. Ind. Stove Works (1902), 
—Tex. Civ. App. — , 69 S. W. Rep. 805. 

The court held that the old rule, that a party is liable in damages 
for enticing away another's servant does not extend beyond the 
strict relation of master and servant in menial service and there- 
fore did not apply to this case; and that it made no difference with what 
motive defendant acted in enticing away plaintiff's agent. The courts are 
generally agreed that, where the strict relation of master and servant exists, 
or where the breach is induced by fraud, force or deception, an action for 
damages will lie against the party procuring the breach. The cases where all 
the above elements are absent, and which present the question as does this 
case are comparatively few, nevertheless the decisions are in conflict. Some 
would extend the right of action to all contracts of employment : Lumley v. 



